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In the United States Court of Appeals 
for the District of Columbia 


No. 7030 

Ana Rosario, Beneficiaky of Juan J. Robues, 

Deceased, appellant 

v. 

9 i 

United States of America, appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED 

i 

STATES FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR THE APPELLEE 


STATEMENT OF FACTS 

This is a war risk insurance case in which an ap¬ 
peal has been taken from a judgment dismissing 
the action for lack of jurisdiction oh the ground 
that the suit was barred by limitations. The dec¬ 
laration, filed on September 5,1935, alleged the ma¬ 
turity of the insurance contract by reason of total 
permanent disability of the insured on February 1, 
1919. The jurisdiction of the District Court was 
invoked under Section 19, World War Veterans’ 
Act, infra, and according to the provisions of this 
statute the right to sue had expired on July 3,1931, 

•d) 
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unless saved by the provision in the statute that 
“this limitation is suspended for the period elaps¬ 
ing between the filing in the bureau of the claim 
sued upjon and the denial of said claim by the 
director.” 

The facts pertaining to the question of limita¬ 
tions were not disputed and, upon waiver of jury, 
were submitted to the trial court by an agreed 
statement of the parties. In pertinent part, the 
stipulation of facts shows that plaintiff filed a 
claim for insurance benefits in the Veterans’ Ad¬ 
ministration on February 1, 1927 (Exhibit A, R. 
12), or on March 22, 1927 (Exhibit B, R. 13) 1 ; 
that on August 15,1929, the Director of the Veter¬ 
ans’ Bureau found that the insured was not totally 
permanently disabled at any time while his insur¬ 
ance was in force (R. 18) ; and that on November 
26, 1929, the following letter was addressed to the 
plaintiff (Exhibit J, R. 19-20) : 

November 26,1929. 

FABG 

Mrs. Ana Rosario, 

Bayamon, Porto Rico. 

Robles, Juan J., XC-303 409 

Dear Madam : Receipt is acknowledged of 
your communication of November 12, 1929, 

1 It is immaterial which date is taken as the date of the 
first claim by the plaintiff and, therefore, the earlier date is 
accepted in the subsequent discussion in the brief. 
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relative to the case of the above named de¬ 
ceased veteran. 

With reference to the insurance feature 
of the above entitled case, you are advised 
that after a careful review and considera¬ 
tion it has been decided that the evidence of 
record is insufficient to warrant a perma¬ 
nent and total disability ratiiig for John J. 
Robles at the time he was discharged from 
the military service. 

With reference to the death compensation 

• 

benefits, you are advised that after a care¬ 
ful review and consideration of all the medi¬ 
cal evidence on file it has been determined 

I 

that the cause of the veteran’s death was not 

I 

due or incident to his military! service. 

Under these decisions, the benefits for in¬ 
surance and death compensation claimed 
must be denied by the United States Vet¬ 
erans’ Bureau. 

It is regretted that a favorable decision 
could not be rendered for your claim. 

All future communications relative to this 

I # 

ease should bear the veteran’s name and re¬ 
fer to the number XC-303 409. 

By direction, 

H. H.j Milks, 

Chief, Awards Division. 

I 

The next action taken by either party is shown 
by the following communication addressed by coun- 
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sel for the plaintiff to the Veterans’ Administration 
(Exhibit K, R. 20-21) : ™ % 9 si. 


SECOND DEMAND 

Veterans’ Administration, 

Washington, D. C. 

Personal Att.: Administrator of Vet¬ 
erans’ Affairs. 

Re: Mrs. Ana Rosario, Beneficiary of 
Juan J. Robles, Comero, Porto Rico. 

Gentlemen : On behalf of the above 
named veteran I hereby appeal and make 
claim for benefits due him under his war 
risk insurance contract upon the basis of a 
permanent and total disability, commencing 
with the date of the above veteran’s disease 
or injury, or on the first day of the month 
following his discharge from the service, or 
at any time subsequent thereto when his in¬ 
surance contract was maintained in full 
force and effect, together with premiums 
paid on said contract subsequent to the date 
of permanent and total disability. Kindly 
reconsider previous action taken. 

Claim is also made under Section 408 of 
the War Risk Insurance Act, and Section 
305 of the World War Veterans’ Act, 1924, 
as amended. 

Trusting I may have your decision at an 
early date either allowing this claim for 
insurance benefits or else denving the same 
thereby creating the necessary “disagree¬ 
ment” contemplated under said Section 19 
of the said Act, I am 
Respectfully, 


Warren E. Miller. 
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I 

On August 17,1931, suit was brought by plaintiff 
in the Supreme Court of the District of Columbia, 
and after the Government had pleaded that the 
claim sued on had not been denied, that suit was 
voluntarily dismissed, without prejudice, on July 
13, 1934. 

On March 4,1935, the Insurance Claims Council 
(a rating agency within the Veterans’ Adminis¬ 
tration) rendered a decision holding that the in¬ 
sured in this case was not totally and permanently 
disabled at any time while his contract of insur¬ 
ance was in force (R. 25-27) and, by letter of 
March 6, 1935, notice of this decision was com¬ 
municated to the plaintiff (Exhibit (}, R. 28). 

I 

Upon the foregoing facts, the plaintiff contends 
that her claim must be regarded as pending in the 
Veterans’ Administration from February 1927 un¬ 
til March 6, 1935, with a resultant Suspension of 
limitations over that entire period. If this conten¬ 
tion is correct, the suit was timelv filbd. Plaintiff 
further contends that, even if it be held, as asserted 

i 

by the defendant, that no claim was pending in the 

I 

Veterans’ Administration between November 26, 
1929 (when the claim of 1927 was denied) and July 
2, 1931 (when another claim was filed), so that the 

i 

right to sue does not exist under the provisions of 
Section 19, World War Veterans’ Ajct, infra, the 
suit may be maintained nevertheless because the 
Government is estopped to assert the defense of 
limitations by reason of circumstances incident to 
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the dismissal of the suit brought by her on August 
17, 1931. 

QUESTIONS PRESENTED 

1. Whether any claim for the benefits sued for 
was pending in the Veterans’ Administration be¬ 
tween November 26,1929, and July 2,1931. 

2. Whether the Government is estopped to assert 
the defense of limitations. 

PERTINENT STATUTES 

The right of suit on contracts of war risk term 
insurance is governed by Section 19 of the World 
War Veterans’ Act of June 7, 1924, as amended. 
The original Act of that date provided, in pertinent 
part, as follows: 

* * * in the event of disagreement as to 

claim under a contract of insurance between 
the bureau and any beneficiary or benefici¬ 
aries thereunder an action on the claim may 
be brought against the United States either 
in the Supreme Court of the District of 
Columbia or in the district court of the 
United States in and for the district in 
which such beneficiaries or any one of them 
resides, * * * (43 Stat. 612). 

The first statute of limitations was contained in 
an amendment to Section 19, which added the fol¬ 
lowing provisions on May 29,1928: 

No suit shall be allowed under this section 
unless the same shall have been brought 
within six years after the right accrued for 
which the claim is made, or within one year 






from the date of the approval Of this amend¬ 
atory Act, whichever is the later date: Pro¬ 
vided, That for the purposes of this section 
it shall be deemed that the right accrued on 
the happening of the contingency on which 
the claim is founded: Provided further, 
That this limitation is suspended for the pe¬ 
riod elapsing between the filing in the bureau 
of the claim sued upon and the denial of said 
claim by the director. * * ^ Judgments 

heretofore rendered against the person or 
persons claiming under the contract of war- 
risk insurance on the ground that the claim 
was barred by the statute of limitations shall 
not be a bar to the institution ojf another suit 

on the same claim. No State or other stat- 

| 

ute of limitations shall be applicable to suits 
filed under this section. * * 

964). 


(45 Stat. 


On July 3,1930, Section 19 was amended to read 
as follows: 

In the event of disagreement as to claim, 
including claim for refund of premiums, 
under a contract of insurance between the 
Veterans’ Administration and any person or 
persons claiming thereunder aii action on the 
claim may be brought against the United 
States either in the district court of the 
United States for the District of Columbia 
or in the district court of the United States 
in and for the district in which such persons 
or any one of them resides, and jurisdiction 
is hereby conferred upon such courts to hear 
and determine all such controversies. * * * 
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No suit on yearly renewable term insur¬ 
ance shall be allowed under this section un¬ 
less the same shall have been brought within 
six years after the right accrued for which 
the claim is made or within one year after 
July 3, 1930, whichever is the later date, 

* * * Provided, That for the purposes 
of this section it shall be deemed that the 
right accrued on the happening of the con¬ 
tingency on which the claim is founded: 
Provided further, That this limitation is sus¬ 
pended for the period elapsing between the 
filing in the Veterans’ Administration of the 
claim sued upon and the denial of said claim 
by the Administrator of Veterans’ Affairs. 

* * * Judgments heretofore rendered 

against the person or persons claiming under 
the contract of war-risk insurance on the 
ground that the claim was barred by the 
statute of limitations shall not be a bar to 
the institution of another suit on the same 
claim. No State or other statute of limita¬ 
tions shall be applicable to suits filed under 
this section (38 U. S. C. 445). 

By Act of January 28, 1935, it was provided: 

A denial of a claim for insurance by the 
Administrator of Veterans’ Affairs or any 
employee or agency of the Veterans’ Admin¬ 
istration heretofore or hereafter designated 
therefor by the Administrator shall consti¬ 
tute a disagreement for the purposes of sec¬ 
tion 445 of this title. This section is made 
effective as of July 3, 1930. and shall apply 
to all suits pending on January 28, 1935, 
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against the United States under the provi¬ 
sions of section 445 of this title, and any suit 
which has been dismissed solely on the 
ground that a denial as described in this 
section did not constitute a disagreement as 
defined by section 445 of this title may be 
reinstated within three months from Janu¬ 
ary 28,1935 (38 U. S. C. 445c). | 

By Act of June 29, 1936, it was provided: 

In addition to the suspension of the limi¬ 
tation for the period elapsing! between the 
filing in the Veterans’ Administration of the 
claim under a contract of insurance and the 
denial thereof bv the Administrator of Vet- 
erans’ Affairs or someone acting in his name, 
the claimant shall have ninety jays from the 
date of the mailing of notice of such denial 
within which to file suit. T)iis section is 
made effective as of July 3, 1^30, and shall 
apply to all suits now pending on June 29, 
1936, against the United States under the 
provisions of section 445 of this title; and 
any suit which has been dismissed solely on 
the ground that the period for filing suit has 
elapsed but where in the extension of the 
period for filing suit as prescribed herein 
would have permitted such suit to have been 
heard and determined mav ibe reinstated 
within ninety days from June 29, 1936: 
* * * (38 U. S. C. 445d). 
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ARGUMENT 

I 

The District Court properly dismissed the suit as barred 

by limitations 

The claim filed February 1, 1927 (R. 12) was 
denied by letter dated November 26, 1929 (R. 19). 
At that time, plaintiff had a year within which to 
bring suit or until November 26,1930. This is true 
because the applicable statute was Section 19 of the 
Act, as amended on May 29, 1928, supra, which 
allowed suit to be brought within one year from the 
date of the Act, with the provision that “this limi¬ 
tation is suspended for the period elapsing between 
the filing in the Bureau of the claim sued upon and 
the denial of said claim by the director.” 2 Since 
the claim was pending on May 29, 1928, the date 
of the passage of the Act, and was not acted upon 
within that year, plaintiff had the maximum period 
of one full year after the denial of her claim within 
which to file suit. 

The plaintiff did not sue nor did she take any 
action to renew her claim for insurance benefit 
prior to November 26, 1930. Consequently, ex- 

2 The Act of May 29,1928, also allowed suit to be brought 
within six years from the accrual of the right on which the 
claim was based, which was defined to be the contingency 
upon which the claim was founded. Since the contingency 
upon which the plaintiff’s claim is founded is the total per¬ 
manent disability of the insured on February 1, 1919, and 
more than six years from that date had elapsed prior to the 
filing of the first claim, the six-year period of limitations is 
inapplicable. 
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cept for the plaintiff’s contentions as to estoppel, 
discussed hereinafter under Point II of this brief, 
her right to maintain the instant suit, begun Sep¬ 
tember 5, 1935, depends entirely ppon whether 
there was a suspension of limitations under the Act 
of 1930, sufficient to make it timely, j| 

The Act of 1930 allowed suit to be brought within 
one year from July 3, 1930, with a provision for 
the suspension of limitations during the period of 
pendency of claim in the Veterans’ Administration. 
It also defined a disagreement as “a denial of the 
claim by the director or someone acting in his name 
on an appeal to the director.” As a result of this 
Act the latest date within which the plaintiff’s suit 
might have been brought, in the absence of further 
claim by her, was July 3,1931. 3 

The plaintiff filed in the Veteran^’ Administra¬ 
tion on July 2, 1931, a claim dated dune 29, 1931, 

3 It was held in T Vestling v. United States, 64 F. (2d) 464 
(C. C. A. 9th), that suit might be brought after July 3, 
1930, upon a disagreement obtained prior thereto and good 
under the Act of 1928, although it did not comply with the 
provisions of the Act of July 1930. To th^ contrary, it was 
held in United States v. Earwood , 71 F. (2d) 507 (C. C. A. 
5th), and Chavez v. United States , 74 F. (2d) 508 (C. C. A. 
10th), that a suit brought after July 3, 1930, and under the 
authority of the Act of that date, required a disagreement 
complying with the provisions of the Act of 1930. Since 
the denial herein was approved by the Director (R. 18), and 
the disagreement thus complied with the provisions of the 
Act of 1930 requiring a denial “by the director or someone 
acting in his name on an appeal to the director,” it appears 
immaterial which view be adopted for the purposes of this 


case. 
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which was entitled “Second Demand,” and she 
brought suit on August 17,1931. The claim of July 
2,1931, served to suspend limitations under the Act 
of July 3,1930. Marsh v. United States, 97 F. (2d) 
327 (C. C. A. 4th). The suit of August 17, 1931, 
was belatedly brought if the plaintiff was relying 
upon the denial of November 26, 1929, and prema¬ 
turely brought if she was relying upon the claim 
asserted July 2, 1931, which was pending in the 
Veterans’ Administration when the suit was 
brought. Therefore, it was either barred by limi¬ 
tations, or the plaintiff lacked a disagreement. 
The latter view is more favorable to the plaintiff’s 
case, and the plaintiff contends on this appeal was 
the view taken by defense counsel. It provides no 
basis for complaint and, we submit, has no bearing 
upon this case. The plaintiff could not maintain 
the claim in the Veterans’ Administration filed 
July 2. 1931. and at the same time prosecute her 
suit. See United States v. Phillips, 92 F. (2d) 849 
(C. C. A. 7th), certiorari denied, 303 U. S. 649; 
Tlielin v. United States, 73 F. (2d) 101 (C. C. A. 
7th); Brown v. United States, 73 F. (2d) 309 
(C. C. A. 7th); Hansen v. United States, 67 F. (2d) 
613 (C. C. A. 7th), certiorari denied, 291 U. S. 670. 
The plaintiff took a voluntary dismissal on July 13, 
1934. 

Plaintiff’s claim of July 2, 1931, was denied by 
the Veterans ’ Administration on March 4,1935. At 
that time she had, under the Act of 1930, one day 
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within which to bring suit, that is, tl}e portion of 
the one-year period remaining when limitations 
was suspended by the filing of claim on July 2, 
1931. No action was taken to bring suit within that 
one day. The Act of June 29,1936, supra, allowed 
a minimum period of ninety days after the mailing 

I 

of notice of denial of the claim witliiu which suit 
might be brought. Plaintiff did not sue within the 
ninety-day period made available by that Act, 4 
The instant suit was not brought until September 
5, 1935, and is, we submit, clearly barred by limi¬ 
tations. 

It seems to be the plaintiff’s contention that 

| 

despite the denial of November 26, 1929, her claim 
of February 1, 1927 was pending in the Veterans’ 
Administration until March 4, 1935. We submit 
that this contention has no support in fact or in 
law. The claim of 1927 had been denied by the 
Director (R. 18), and it is quite clear that further 
administrative consideration could not have been 
anticipated and would not have been given except 

i 

for the filing of the claim entitled “Second De¬ 
mand” on July 2, 1931. Cf. Harris v. United 
States, 72 F. (2d) 982 (C. C. A. 4th)^ Viewed in 
the light most favorable to the plaintiff the effect 
of this “Second Demand” is insufficient to make 
her suit timely for the reasons set out above. 

4 The time for suit allowed by this Act runs concurrently 
with the time allowed by the Act of July 3,1930, to provide 
a minimum period of ninety days. United States v. Pastell r 
91 F. (2d) 575 (C. C. A. 4th). ' 
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The plaintiff relies upon Towery v. United 
States, 97 F. (2d) 906 (C. C. A. 7th), certiorari 
granted, October 24, 1938, as supporting a conten¬ 
tion that limi tations runs against each installment 
of insurance benefits from the due date thereof and, 
accordingly, that the District Court had jurisdic¬ 
tion in any event to adjudicate the claim for in¬ 
stallments of insurance for a period of six years 
prior to the institution of suit. The Towery case 
does not support the plaintiff in this contention 
since her claim is for death benefits, and it is 
recognized in the Towery case that as to a claim for 
death benefits limitations does not run from the 
due date of each installment. Moreover, we sub¬ 
mit that the correct view is that stated in United 
States v. Tarrer, 77 F. (2d) 423 (C. C. A. 5th), 
certiorari denied, 296 U. S. 574. 

II 

The Government is not estopped to assert the defense of 

limitations 

The suit brought by plaintiff on August 17,1931, 
was dismissed on July 13, 1934, after the Govern¬ 
ment had pleaded a lack of jurisdiction on the 
ground that the claim for the benefits sought was 
pending in the Veterans’ Administration. Taking 
the view that the position of the Government in the 
instant case is inconsistent with its position in the 
former suit, counsel contends that consideration of 
the court’s jurisdiction in the present suit is fore¬ 
closed on the grounds of estoppel. This contention 
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is untenable primarily because the court .fa jurisdic¬ 
tion is prescribed by statute, and cannot; be altered, 
by the acts of the parties. Munro v. United States, 
303 U. S. 36. 

Moreover, the Government has not assumed in¬ 
consistent positions. "When the suit wab instituted 

j 

on August 17, 1931, there was, of course, a claim 
pending in the Veterans’ Administration and, 
under the circumstances then presented, it was of 
no consequence whether such pending claim was 
the one filed in 1927, or a second claim filed on July 

I 

2,1931. It was enough for the purpose of the Gov¬ 
ernment’s position at that time that a claim was 
pending. I 

Hansen v. United States, 67 F. (2d) 613 
(C. C. A. 7th), certiorari denied, 291 U. S. 
670, supra. 

Brown v. United States, 73 Jr. (2d) 309 
(C. C. A. 7th), supra. I 

United States v. Phillips, 92 F. (2d) 849 
(C. C. A. 7th), certiorari denied, 303 U. S. 
649, supra. j 

I 

Furthermore, plaintiff has not relied to her detri¬ 
ment upon any representations made bn behalf of 
the Government. On the contrary, she has merely 
failed to avail herself of ample and Repeated op- 
portunities to pursue her claim to a final decision 
by the court. She had a clear right to sue between 
November 26, 1929, and July 3, 1930, and did not 
do so. It is reasonably clear that she might have 
brought her suit at any time prior to November 26,. 
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1930, or even at any time prior to July 3, 1931, 
without further claim, and she did not do so. Even 
after the expiration of one year from July 3, 1930, 
she could have sued on March 6 or 7,1935. And if, 
as she contends, her first suit was dismissed in 1934 
on the ground that her disagreement of 1929 did not 
comply with the provisions of the 1930 Act, she 
could have reinstated it within three months from 
January 28,1935. 5 And, finally, if she had brought 
suit at any time within ninety days from March 6, 
1935, it would have been timely under the Act of 
June 29,1936, supra, which allows ninety days for 
filing suit after mailing of notice of denial. 

CONCLUSION 

It is respectfully submitted that this suit is 
barred by the statute of limitations, and that the 
judgment of the trial court should be affirmed. 

David A. Pine, 

United States Attorney. 

Julius C. Martin, 

Director, Bureau of War Risk Litigation. 

Wilbur C. Pickett, 

Special Assistant to the Attorney General. 

Keith L. Seegmtller, 

Attorney, Department of Justice. 

November 1938. 

s The amendatory Act of this date, supra, had for its pri¬ 
mary purpose the providing of a remedy for claimants, 
whose right of suit had been lost by reason of uncertainty 
as to the meaning of the Act of July 3,1930. 
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